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APPEARANCES 


Ontario  Human  Rights  Commission 


Mr.  Mark  Smith,  Complainant 
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Raj  Dhir,  Counsel 


Andrew  Pinto,  Counsel 


Stephen  A.  Bernofsky,  Counsel 


PRELIMINARY 


Although  the  proceedings  before  the  Commission  dealt  only  with  the  respondents 
Mardana  Limited  ("Mardana"),  Don  Strynadka  and  Rob  Neal,  counsel  advised  that  Mardana 
owned  the  Brampton  store  of  Mr.  Lube,  that  Iswood  Holdings  Limited  owned  the  Woodbridge 
Mr.  Lube  and  that  Keelestaff  Enterprises  Inc.  owned  the  Concord  Mr.  Lube.  Since  all  three  were 
operated  by  Strynadka  and  employees  were  transferred  from  one  to  another,  it  was  always 
intended  that  the  proceedings  deal  with  the  three  Mr.  Lube  stores.  Accordingly,  on  motion,  I 
added  Iswood  Holdings  Limited  and  Keelestaff  Enterprises  Inc.  as  respondents. 

When  the  motion  was  brought,  Mr.  Bernofsky,  who  acted  for  Mardana  and  Strynadka, 
asked  for  an  adjournment  to  seek  authority  to  act  for  the  other  two  corporations.  The  next  day  at 
the  hearing,  he  advised  that  he  had  been  retained  by  the  other  corporations  as  well. 

FACTS 

Smith  commenced  his  employment  with  Mardana  at  the  Brampton 
Mr.  Lube  location,  as  a  part-time  employee,  on  or  about  September  4,  1992.  Smith,  while 
employed  as  a  part-time  employee,  was  attending  Ryerson  University.  Smith  worked  for 
Mardana,  or  its  associated  companies,  from  September  4,  1992  until  August  5,  1995.  At  the  time 
of  the  commencement  of  his  employment  with  Mardana,  he  was  21  years  of  age.  Smith  was 
considered  a  part-time  employee  since  his  work  schedule  was  limited  due  to  the  fact  that  he  was 
a  student  at  Ryerson  University.  Mardana  accommodated  Smith's  work  schedule  around  his 
class  times  and,  as  a  result,  Smith  was  able  to  work  almost  as  much  as  full-time  staff.  Although 
Smith  was  originally  hired  as  a  trainee,  he  learned  his  job  quickly  and,  as  a  result,  was  promoted 
from  trainee  to  upper  technician,  to  junior  supervisor,  to  supervisor,  and,  finally,  to  senior 
supervisor. 


r 


( 


Originally,  Smith  applied  to  be  a  lower  technician.  However,  Fernando  Francisco 
("Francisco"),  area  manager  of  the  three  stores  in  question,  felt  that  Smith  was  very  presentable 
and  could  work  well  with  customers  and,  therefore,  should  start  as  an  upper  technician  working 
out  of  the  grease  pit  and  at  ground  level.  The  respondents  allege  that  Smith  was  not  offered  a 
managerial  position  since  he  was  a  student  and  could  not  devote  the  time  to  the  job  that 
managing  a  location  required.  The  respondents  acknowledge  that  Smith  worked  well.  However, 
they  argued  that  this  was  due  to  strict  supervision;  that  when  he  was  left  on  his  own  without  the 
supervision  of  the  manager,  there  were  reduced  service  levels  and  store  maintenance  declined. 

Rob  Neal  ("Neal")  was  hired  by  Mardana  on  December  5,  1993  as  a  manager  trainee. 
The  respondents  allege  that  Neal  was  well  qualified  to  be  a  manager  and  had  superior  credentials 
to  many  of  Mr.  Lube  employees.  Although  Neal  possessed  the  necessary  skills  and  experience 
to  be  a  manager,  he  was  still  required  to  complete  the  Mr.  Lube  technical  training  program  which 
all  employees  are  required  to  complete.  Neal  completed  the  training,  demonstrated  his 
managerial  ability,  and  was  promoted  out  of  Brampton  to  the  Woodbridge  location  on  March  9, 
1994.  While  at  the  Brampton  location,  Neal  and  Smith  worked  on  the  same  days:  28  times 
during  the  period  between  December  5,  1993  and  March  8,  1994.  Both  Neal  and  Smith  reported 
to  Francisco.  On  one  occasion,  Neal  came  to  the  Brampton  store  as  an  interim  manager  while 
Francisco  was  away.  Smith  refused  to  carry  out  an  order  given  to  him  by  Neal.  Neal  took  the 
position  that  this  was  insubordination  when  Smith,  in  effect,  said,  "do  it  yourself,  instead  of 
explaining  why  he  was  busy  and  could  not  do  what  was  requested  of  him.  Whoever  is  at  fault, 
there  is  no  question  that  Smith  and  Neal  did  not  get  along.  When  Neal  became  manager  of  the 
Brampton  store  for  a  period,  Smith  asked  to  be  transferred  to  Concord  where  Francisco  was  the 
manager.  On  August  4,  1995,  Smith  was  laid  off  from  the  Concord  store.  The  respondents  allege 
that  the  lay  off  was  necessitated  by  the  fact  that  Dino  Napolitan,  who  was  a  full-time  senior 
supervisor  with  longer  service  than  Smith,  was  to  return  to  work  on  August  7,  1995  after  a  leave 
of  absence  due  to  injury. 
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On  or  about  November  6,  1995,  Smith  received  a  termination  notice  as  follows: 

Mark  Smith 

9  Manorcrest  St. 

Bramalea,  Ontario  L6S  2W7 

Dear  Mark: 

Please  be  advised  that  you  will  not  be  reinstated  to  the  staff  at  Mr.  Lube  - 
Concord,  based  on  your  performance  at  the  store  for  the  period  June  20,  1995  to 
August  4,  1995. 

Yours  truly, 

Fernando  Francisco 
Sr.  Manager 


Although  it  was  indicated  that  the  notice  was  from  Francisco,  as  manager,  it  was  not 
signed  by  Francisco;  in  fact,  it  was  unsigned. 

On  receiving  the  termination  notice,  Smith  wrote  to  Mardana/Keelestaff  and  Strynadka, 
as  follows: 

I  am  in  receipt  of  a  letter  from  your  company  that  in  essence  states  that  my 
employment  with  your  company  is  terminated  based  on  my  performance  at  Mr. 
Lube  -  Concord  for  the  period  June  20,  1995  to  August  4,  1995. 

It  is  my  opinion  that  certain  outstanding  issues  remain  unresolved  and  I  am 
hereby  asking  that  they  be  addressed  and  resolved. 

1.  Tenure 

A.  I  was  hired  on  September  4,  1992  to  work  with  your  company. 

B.  Over  the  next  3  years,  I  worked  at  several  locations.  Change  of  location 
was  dictated  by  such  things  as  other  personnel  being  trained  at  the 
Brampton  location. 
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C.  July  11,  1995  I  was  informed  verbally  that  I  was  being  transferred  to  Mr. 
Lube  -  Concord. 

D.  August  4,  1995  I  was  informed  I  am  being  laid  off. 

During  my  tenure  at  Mr.  Lube  my  work,  attitude,  deportment,  honesty  and 
professionalism  were  never  questioned.  I  performed  impeccably  and  supervised 
operations  at  all  locations  when  ever  there  was  need  to  work  outside  my 
Brampton  home  base.  There  were  no  written  or  verbal  reprimand:  Except  for 
what  could  be  interpreted  as  a  personality  conflict  between  Rob  Neal  and  myself 
-  which  you  addressed  by  hearing  his  story  and  informing  me  that  if  I  did  not  get 
along  with  Rob  Neal  then  you  would  terminate  my  employment.  Such  conflicts 
inherently  by  definition  have  two  sides  -  you  relied  on  one.  July  1 1,  1995.  I  was 
never  allowed  to  audience  with  you. 

2.  Remuneration 

Between  October  1992  and  March  1993  I  was  paid  below  the  minimum  standard 
prescribed  by  Law  in  Ontario  -  my  hourly  rate  was  $6.00. 

3.  Severance 

In  lieu  of  written  notice  severance  must  be  paid.    I  have  not  received  such 
payment. 

4.  Wrongful  Dismissal 

I  worked  with  your  company  for  over  3  years.  I  had  more  tenure  than  most  yet 
you  elected  to  terminate  me  under  the  guise  of  layoff.  Your  termination  notice 
indicated  I  must  have  failed  an  evaluation  between  the  period  June  20,  1995  to 
August  4,  1995.  Evaluations  usually  are  done  following  hiring  or  after  written 
reprimand.  Neither  of  these  conditions  existed  prior  to  or  during  the  period 
indicated  above.  I  am  prepared  to  meet  with  you  with  or  without  representation 
to  address  the  issues  raised  in  this  letter,  and  facilitate  a  rather  smooth  end  to  our 
relationship. 

I  deem  the  next  ten  business  days  reasonable  time  to  facilitate  such  a  meeting. 
After  this  period  I  shall  have  no  recourse  other  than  to  seek  third  party 
representation. 

It  is  of  significance  that  Smith  made  no  reference  to  any  of  the  Human  Rights  complaints 
that  he  later  alleged  when  he  initiated  these  proceedings.  As  a  result  of  that  letter,  there 
eventually  was  a  meeting  between  Strynadka,  Smith  and  Smith's  father.  Strynadka  alleges  that 
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Smith's  father  opened  the  door  to  the  working  area  of  the  store  and  stated,  "I  see  no  visible 
minorities.  Why  don't  you  give  him  a  few  thousand  dollars  and  the  whole  thing  will  go  away." 
I  make  no  finding  in  that  regard  as,  in  my  view,  there  is  not  sufficient  proof  to  establish  such  a 
threat  which  would  have  been  akin  to  blackmail.  Smith,  in  his  evidence,  denied  that  such  a  threat 
was  made  by  his  father. 


In  any  event,  on  or  about  December  6,  1995,  Smith  made  a  formal  Human  Rights 
complaint  as  follows: 

1.  I  am  a  Black  man,  and  I  believe  that  my  right  to  equal  treatment  with 
respect  to  employment  without  discrimination  because  of  my  race  and 
colour,  has  been  infringed  by  the  above-cited  respondents  contrary  to 
Sections  5(1)  and  9  of  the  Ontario  Rights  Code,  R.S.O.  1990,  Chapter 
H.19  as  amended.  I  believe  this  for  the  following  reasons: 

(a)  On  or  about  September  4,  1992,  I  began  working  for  Mr.  Lube  as  an 
upper  technician.  I  also  work  in  the  capacity  of  supervisor  at  149 
West  Drive  in  Brampton. 

(b)  To  the  best  of  my  knowledge  my  work  performance  was  good. 

(c)  In  or  about  September  1993,  Mr.  Rob  Neal  started  as  a  manager 
trainee  and  later  became  manager. 

(d)  I  reported  to  Fernando  Francisco  as  manager  not  Rob  Neal. 

(e)  During  my  employment  at  Mr.  Lube,  Rob  Neal  made  false 
accusations  about  me  to  Mr.  Don  Strynadka,  Owner.  Mr.  Neal 
advised  Mr.  Strynadka  that  I  played  hockey  on  work  premises,  and 
that  I  stole  merchandise  from  the  company. 

(f)  It  is  company's  policy  that  whenever  help  is  required  at  another  store, 
someone  is  sent  to  that  location  to  fill-in.  Whenever  I  was  chosen  to 
be  sent  to  Mr.  Neal's  store  he  declined. 


(g)  On  or  about  July  11,  1995,  Mr.  Strynadka  told  me  that  if  I  did  not  try 
to  get  along  with  Rob  Neal,  I  would  be  dismissed. 

(h)  On  or  about  July  15,  1995,  Mr.  Strynadka  advised  me  that  he  would 
be  laying  me  off  from  work. 
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(i)  On  approximately  ten  separate  occasions,  Rob  Neal  called  me  Kunta 
Kinte,  meaning  the  African  man  who  was  kidnapped  and  brought  to 
the  United  States  as  a  slave.  This  was  depicted  in  the  movie 
'roots'  [sic,  Roots?].  Also  Mr.  Neal  referred  to  me  as  'congo'  on  a 
regular  basis.  This  was  a  movie  about  a  silver  back  ape. 

(j)  On  or  about  August  4,  1995, 1  was  laid-off  from  work. 

(k)  On  or  about  December  6,  1995,  I  received  an  unsigned  letter  from  my 
employer  stating  that  I  would  not  be  recalled  to  work  because  of  poor 
performance. 

(1)  I  believe  that  I  was  dismissed  from  employment  because  I  am  Black. 


As  part  of  the  Human  Rights  process,  Smith  was  interviewed  in  the  presence  of  Troy 
Hutchinson  who  acted  as  a  witness.  Hutchinson  was  a  Black  employee  of  Mardana  at  one  time 
and  a  close  friend  of  Smith.  The  interviewer  made  written  notes  of  the  discussion  with  Smith 
and  Smith  initialled  each  page  of  those  notes,  which  were  made  Exhibit  1  to  these  proceedings. 
The  notes  read  as  follows: 

Mark  Smith  Aug  20,  98 

SIN  491  110  235 

also  present    Troy  Hutchinson  WITNESS 

(1)  I  was  called  "Kunte  Kinte"  &  "Congo"  by  Rob  Neal 

Sept  4  '92-  1995 

I  worked  at  Mr.  Lube  for  3  yr  less  1  mth 

laid  off  -  13  weeks 

Aug  4th  95  1st  day  lay  off 

told  because  s.one  working  at  Concord  injured  &  no  more  room  for  me 
verbally 

by  Fernando  F  (area  mgr) 
instructed  to  do  this 

July  1 1th  95  we  had  be  transferred  tog  out  of  Brampton  to  Concord  store. 
He  was  mgr  at  Brampton  location. 
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After  found  out  being  transferred  Rob  put  his  arm  around  me  and  I  asked  him  to 
take  it  off. 

Rob  complained  to  Don  S.  about  me.  I  did  swear  at  him  -  he  complained  about 
the  hostility. 

Re'ship  prior  to  July  1 1 

Brampton  was  training  centre  for  6  stores. 

Fernando  was  area  mgr. 

When  Fernando 's  father-in-law  died  Rob  Neal  came  into  store  to  mgr  and  made 
accusations  against  us  all. 

I  had  trained  Rob  Neal  in  Sept  '93. 

What  did  you  do  at  the  store? 

At  the  Brampton  store  there  could  be  up  to  18  people  working.  I  organized  and 
supervised  work.  We  serviced  500  +  cars  per  week. 
Sales  tactics  -  to  make  bonuses. 

On  a  Sunday  I'd  open  at  7.00  close  at  7.30  at  night  and  manage  the  store. 

Started  doing  this  in  93-94. 

I  was  trusted  in  store  by  myself. 

Now  they  have  assistant  manager  with  a  supervisor  on  a  Sunday. 
I  did  the  work  by  myself.  We  supervised  more  vehicles. 

When  I  worked  there  we  sold  more  -  higher  car  count  and  a  higher  avg.  ticket 
with  less  services. 

(2)  July  1 1th  -  Don  S.  called  me  later  in  the  day  &  said  if  I  didn't  get  along  with 
Rob  Neal  he'd  fire  me. 

Three  weeks  later  I  was  laid  off. 

(3)  Did  you  explain  to  Don  about  name  calling. 

I  knew  I  wouldn't  have  a  job  if  I  complained. 
I  needed  job  to  make  payments  &  to  go  to  school. 

I  had  to  get  a  job  at  a  night  club  where  I  was  shot  at. 

Everytime  store  broken  into,  they  give  police  my  name  -  after  I  left. 
I  have  no  criminal  record. 
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Darren  (also  black)  was  laid  off  and  Troy  was  told  he  had  to  work  F.T.  or  he  was 
fired. 

At  that  time  we  three  were  the  only  black  guys. 

Mike  Carr  -  he  left  -  he  was  there  two  or  three  mths. 
Didn't  have  dealings  with  Rob. 

Fernando  left  Mr.  Lube  (Feb  96)  &  went  to  work  for  Chesterfield  shop  he  sold 
his  house.  Because  of  things  that  go  on  there.  He  is  back  there  now  and  wont' 
say  anything  because  he  has  a  mortgage  to  pay  off. 

Dan  Goddart  -  he  was  a  lower  technician  -  one  day  he  made  a  comment. 

'two  hundred  years  ago  we  told  them  what  to  do  and  now  look'  referring  to  me. 

I  reported  this  to  Fernando. 

Fernando  suspended  or  fined  him  for  the  comment. 

Dan  went  to  Rob  Neal  -  could  he  work  for  him  at  Islington  Ave.  location. 

Rob  allowed  him  to  work  there  after  a  racist  comment. 

W/in  mth  or  two  he  was  made  supervisor  in  his  location. 

Fernando  did  act.  He  didn't  know  about  name  calling  otherwise  he  would  have 
put  a  stop  to  it. 

At  the  labour  board  ...  I  took  a  weeks  severance  instead  of  two  or  three 

I  was  only  written  up  once  I  was  late. 
I  had  my  own  key  &  password. 

Don  S.  owns  the  gas  station  on  Brampton  Mr.  Lube  site. 

94  or  95  one  evening  it  was  robbed 
while  Fernando 

Frank  Lardane 
Milton  Soares 

were  also  there.  We  chased  the  robber.  I  caught  him  &  brought  him  back.  When 
we  arrived  police  were  there. 

The  officer  said  do  you  have  him  ->  Fernando  said  yes. 
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Officer  grabbed  my  arm. 

Fernando  said  not  him. 
It  was  a  white  guy. 

Milton  &  Frank  received  civilian  citations  from  police. 

Don  S.  didn't  say  thank  you.  He  didn't  stand  up  for  me  because  police  tried  to 
arrest  me.  Or  stand  up  for  me  to  Police. 

Re:  response 

6  weeks  before  laid  off  early  June. 

Frank  Cardone  was  in  Brampton  for  re-training  -  trying  to  make  deci's.  whether 
he  was  salvagable  as  a  magr. 

I  supervised  everyone  in  Concord  location.  (Rob  Neal  stopped  by  occasionally.) 

Steels  location  was  15  mins  by  car. 

Came  by  for  inventory  transfer  (instead  of  ordering). 

Don  S.  sent  me  there  -  two  mths  before  laid  off  -  given  key  &  password. 

1996  -  Rob  Neal  was  operations  coordinator  because  Fernando  left. 

Re  2  Vi  days  of  being  indignant. 

I  was  transferred  the  same  day  as  Mr.  Fernando. 

Directions  were  verbal  not  written. 

Another  occas.  I  was  sent  to  London  because  3  mgrs  in  London  mtg  w/  Don  at 
head  office. 

I  went  to  the  Gusie  St.  store  in  London  for  a  day  in  case  there  were  problems. 

London  mgrs  have  gone  turnover  because  of  way  treat  people. 

They  do  things  that  could  be  considered  constructive  dismissal.  Move  people 
w/lesser  people. 

When  I  was  transferred  to  Concord  I  was  told  my  pos'n  would  be  assistant  mgr. 
When  Fernando  went  London  (3  days  a  week)  I  would  be  as  in  charge.  I  was 
promised  a  diff  t  compensation  package. 
I  didn't  get  package  because  of  disagreements  w/  Rob  Neal. 

I  made  $200  less  after  taxes  (fewer  bonuses  -  lesser  sales.) 
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I  have  to  drive  farther:  45  mins.  I  was  approached  &  agreed  to  go  to  Concord  as 
assist,  mgr. 

I  was  also  promised  to  go  to  back  to  Brampton  in  Sept. 

When  I  was  laid  off  I  gave  Fernando  the  keys  for  Brampton,  Concord  & 
Brampton  night  deposit  box. 

Depending  whether  Rob  &  I  got  along  or  how  businesses  going. 
Rob  didn't  want  me  working  in  store. 

Fernando  sugg  sending  Mark  to  Islington  Ave  store  &  Rob  said  no  I  don't  want 
him. 

Regarding  Don  S's  attit.  to  as  responsible  -  paid  for  C.  to  have  first  aid  course 
(June  95) 

->  re:  damage  to  customer's  car 
laid  off  Aug  4  Friday 

On  Tuesday  after  customer  returned  because  engine  blew. 

I  wouldn't  assist  the  trainee  to  do  the  upper  grease  fittings.  Trainee  was  too  lazy 
could  do  it  from  lower  floor. 

1  watched  him  do  it. 

It's  downstairs  technicians  job. 
Wrong  oil  filter  was  on  car. 
Trainee  blamed  me. 

2  filters  similar  -  one  for  car  one  could  blow  off.  Trainee  put  wrong  filter  on  did 
not  read  nos. 

As  upstairs  technician  we  tell  them  which  one  to  put  on  ->  check  that  its  on. 
I  wasn't  there  &  therefore  blamed  me. 

Hockey  - 

I  don't  hockey  stick. 
Hockey  stick  w/  brooms. 

Re:  cash  control 

I  had  already  been  transferred.  When  I  was  transferred,  Rob  Neal  was  mgr, 
Cardone  (he  was  magr  at  Concord  Keele  &  Lang  staff)  became  assist  mgr  at 
Brampton. 
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11   was  my  last  day.  Statement  was  false.  I  had  keys  &  combinations.  I  had  log- 
in. 

There  would  be  no  need  to  have  Neal,  Cardone  &  myself  in  same  location. 

No  I  didn't  refer  to  myself  as  Kunte  Kinte  or  Congo.  I  have  a  nickname  not  the 
above.  These  words  were  slave  names. 

Mr.  Francisco  was  called  Pork  chop  ->  joke  betw.  Fernando  &  some  one  else. 

I  might  make  fun  of  him  because  he's  overweight, 
difference  betw.  personnel  level  and  professional  level. 

Between  friends  but  not  in  front  of  customers  okay  to  name  call. 

Fernando  never  called  me  Kunta.  In  92  he  asked  me  to  go  outside  -  I  said  I 
needed  sunscreen  -  we  laughed.  This  is  the  only  time  we  ever  laughed  about 
racial  thing. 

->  I  complained  about  Darrey  re  200  years  to  Fernando  so  I  did  complain  about 
racial  issues 
was  disciplined 

->I  was  laid  off  before  damage  was  reported. 
Why  were  you  terminated? 

Because  of  Rob  Neal.  Neal  was  made  coordinator  he  bumped  Fernando.  I 
think  Rob  Neal  was  racist.  I  was  laid  off.  Darren  was  laid  off  -  he  was 
training  to  become  a  supervisor.  Darren  had  more  knowledge  than  the  person 
who  had  been  hired  just  for  three  mths  (Mike  Bovard). 

S-one  else  was  hired  but  was  stealing. 

When  Rob  Neal  mgr-in-training  I  was  still  in  charge. 

I  had  the  authority.  If  we  disagreed  I  was  the  authority.  I  had  more  knowledge. 
He  called  me  names  -  and  called  Troy  'chicken  George'. 
Atmosphere  changed  when  Rob  came. 

During  the  course  of  Smith's  employment,  a  number  of  incidents  occurred  which  are 
relevant.  In  his  interviews,  Smith  refers  to  the  transfer  out  of  Brampton  to  the  Concord  store  and 
that  Neal  put  his  arm  around  him  and  he  asked  him  to  take  it  off.    Smith  said  that  Neal 
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complained  to  Strynadka  about  his  hostility  and  Smith  in  his  statement  acknowledged  that  he  did 
swear  at  Neal.  Faced  with  the  hostility  of  Smith  reciprocated  by  Neal,  Strynadka  made  a  choice 
and  favoured  Neal,  a  full-time  manager,  over  Smith,  a  part-time  supervisor.  I  find  that  there  was 
no  racial  reason  for  this.  It  was  an  appropriate  business  decision. 

At  the  relevant  times,  the  employees  in  all  three  stores  were  male.  The  Commission 
introduced  expert  testimony  on  what  happens  in  this  type  of  workplace  with  all  men  doing  hard 
physical  work  and  receiving  very  close  to  minimum  wages  and  the  tendency  for  men  to  try  to 
have  a  macho  image  in  the  eyes  of  the  other  men  employees.  On  one  occasion,  Smith  alleges 
that  he  and  two  other  employees,  staying  late  at  the  store  doing  inventory  when  the  two  other 
employees  introduced  the  subject  of  the  allegation  that  black  men  had  larger  penises  than  white 
men.  The  other  two  employees  apparently  challenged  Smith  to  pull  down  his  pants  and  to  show 
them  and  they  then  pulled  down  their  pants,  exposing  themselves  and  running  after  Smith. 
Smith  alleges  that  he  locked  himself  in  the  office  and  called  Francisco  on  his  cell  phone. 
Francisco  did  not  take  the  matter  very  seriously  and  in  his  testimony  stated  that  he  could  not 
understand  what  Smith  was  concerned  about  as  Smith  was  physically  much  stronger  than  the 
other  two  employees  and  had  nothing  to  fear  from  them. 

On  another  occasion,  Smith,  as  supervisor,  gave  instructions  to  two  lower  technicians. 
Smith  forgot  something  near  the  pit  where  the  men  were  working  and  returned  to  retrieve  it.  He 
overheard  one  of  the  men  saying,  "Two  hundred  years  ago,  we  would  have  told  him  what  to  do." 
He  reported  this  to  Francisco  and  Francisco  immediately  took  action  against  the  employee.  The 
employee  was  either  dismissed  or  suspended  but  was  hired  at  one  of  the  other  stores  about  three 
weeks  later.  Whether  the  punishment  was  deemed  adequate,  it  does  demonstrate  that  if  Smith 
were  to  make  an  actual  complaint  about  racial  harassment,  that  action  would  be  taken. 

I  find  that  Smith  was  often  referred  to  as  "Kunta  Kinte".  This  is  a  slave  name  from  the 
very  popular  TV  program  "Roots".  Francisco's  evidence  was  that  Smith  introduced  the  name 
into  the  workplace  himself  when  asked  to  do  a  very  menial  job  on  a  particularly  hot  humid  day. 
However,  even  accepting  that,  it  was  not  an  appropriate  name  for  him  to  be  called.  Even  if  he,  in 
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effect,  was  saying  "What  do  you  think  I  am,  a  slave?"  it  would  not  be  appropriate  for  him  to  be 
called  slave  from  then  on. 

I  accept  the  evidence  of  Francisco  and  Strynadka  that  when  Francisco  used  the  name 
Kunta  in  Strynadka's  presence,  Strynadka  immediately  reprimanded  him  and  told  him  to  stop. 
Smith  alleged  that  Strynadka  once  said,  "Fire  the  nigger."  I  am  not  satisfied,  on  the  balance,  that 
Strynadka  ever  said  such  words.  In  this  regard,  I  have  to  balance  Strynadka's  denial  with 
Smith's  evidence.  Smith  admitted  that  at  the  interview,  he  stated  Francisco  never  called  him 
Kunta  or  Kunta  Kinte.  Later,  at  the  hearing  under  oath,  he  swore  that  Francisco  did  call  him 
those  names.  He  admitted  that  he  had  made  the  earlier  false  statement  because  he  thought 
Francisco  would  be  helping  him  in  his  human  rights  case. 

Another  incident  occurred  when  Smith  and  two  other  employees  were  looking  through 
the  glass  door  at  the  Brampton  store  and  saw  a  robbery  taking  place.  The  three  of  them  took  off 
after  the  culprit  and  Smith's  version  of  what  happened  is  that  he  tackled  the  man  and  the  three  of 
them  brought  him  back  to  the  store.  By  the  time  they  got  back,  a  number  of  police  officers  and 
police  vehicles  were  on  the  spot  and  the  police  asked,  Did  you  catch  him?"  When  the  answer 
was  yes,  they  immediately  mistook  Smith  for  the  thief  and  started  to  grab  him.  Smith  was 
perturbed  about  this  understandably,  especially  so  when  the  other  two  employees  received 
civilian  citations  and  he  did  not.  Smith  complained  in  his  statement  that,  "Don  S.  [Strynadka] 
didn't  say  thank  you.  He  didn't  stand  up  for  me  because  police  tried  to  arrest  me.  Or  stand  up 
for  me  to  Police."  At  the  hearing,  Smith  stated  that  he  was  upset  because  the  other  employees, 
and  his  friends  standing  around,  all  laughed  at  this  incident  and  were  not  sympathetic.  However, 
there  is  no  indication  of  the  employees'  laughter  in  his  statement. 

In  addition  to  being  called  Kunta  Kinte  and  Congo,  there  were  a  number  of  other  racial 
nicknames  in  the  workplace,  such  as  "Chicken  George".  Smith,  himself,  used  unflattering 
nicknames  with  regard  to  people  whom  he  considered  to  be  friends.  For  instance,  he  called 
Francisco,  "Ellie",  short  for  elephant  because  of  his  weight.  He  called  Francisco's  wife, 
"Casper",  after  Casper  the  fictional  ghost,  because  her  complexion  was  so  white.    He  had 


13 


* 


unflattering  nicknames  for  a  number  of  employees.  This,  however,  does  not  justify  the  racial 
slurs  involved  in  the  nicknames  that  were  used  for  Smith.  A  number  of  employees  with  Italian 
backgrounds  referred  to  Smith  as  "Tutsano"  or  "Tuts"  for  short.  Smith  was  concerned  that  this 
was  Italian  for  "nigger"  and  he  expressed  his  concern  to  Francisco.  Francisco  acknowledged  this 
conversation  and  stated  that  he  tried  to  find  out  what  the  word  meant  but  was  unsuccessful. 
Francisco,  who  was  Smith's  superior  and,  presumably,  his  friend,  being  told  of  Smith's  concern, 
in  effect,  did  nothing.  Francisco  was  a  "directing  mind"  of  the  respondent  corporations,  being  the 
area  manager  of  all  three  stores. 

In  Naraine  v.  Ford  Motor  Co.  of  Canada  (No.  4),  [1996]  27  C.H.R.R.  D/230  (Ont.  Bd. 
Inq.),  the  Board  stated,  at  p.  16: 

...  To  qualify  as  a  'directing  mind',  an  individual  must  merely  be  exercising  some 
function  of  management.  Where  management  knows  or  should  have  known  of 
the  racial  harassment  and  does  not  take  steps  to  eliminate  or  minimize  it,  as  in  this 
case,  the  respondent  corporation  also  becomes  liable  under  the  'organic  theory  of 
corporate  responsibility'. 

When  Francisco  heard  of  Smith's  complaint  about  being  called  the  name  "Tutsano" 
which  might  mean  "nigger"  and  did  nothing,  he  was  a  directing  mind  as  area  manager,  and  thus 
the  three  respondent  corporations  become  liable  under  the  organic  theory  of  corporate 
responsibility. 

In  the  case  of  Ontario  (Human  Rights  Commission)  v.  Shelter  Corp.,  [2001]  OJ.  No.  297, 
the  Ontario  Divisional  Court  dealing  with  damages  awarded  to  the  complainant  stated: 

In  my  view,  a  Board  of  Inquiry  is  entitled  to  award  non-pecuniary  intangible 
damages  arising  out  of  the  infringement  of  the  Code.  It  is  an  award  to 
compensate  for  the  intrinsic  value  of  the  infringement  of  the  complainants'  rights 
under  the  Code;  it  is  compensation  for  the  loss  of  the  right  to  be  free  from 
discrimination  and  the  experience  of  victimization.  There  is  no  ceiling  on  the 
amount  of  general  damages. 
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In  Lee  v.  T.J.  Applebee's  Food  Conglomeration  (1987),  9  C.H.R.R.  D/4781  (Ont.  Bd. 
Inq.),  the  complainant  was  Chinese.  The  Board  in  dealing  with  the  fact  that  the  staff  got  used  to 
the  name-calling  stated,  at  p.  9: 


After  a  while,  it  seems,  the  staff  got  used  to  it  and  Michael  Kidd  especially  was 
otherwise  well  regarded.  Getting  used  to  racial  slurs  is,  however,  no  warrant  for 
making  them  permissible. 


It  is  uncontradicted  that  the  slurring  occurred  frequently,  and  in  fact  Mr. 
Simpson,  when  it  was  brought  to  his  attention,  remonstrated  with  the  kitchen 
managers  on  two  occasions.  He  did  not  follow  this  up  however;  apparently  he 
did  not  think  it  a  serious  matter,  considering  it  perhaps  no  more  than  a  form  of 
slang. 


And,  further,  at  p.  13: 

It  appears  that  Mr.  Simpson  had  no  full  understanding  of  the  effect  of  such 
remarks,  in  that  those  who  are  at  their  receiving  end  suffer  a  diminution  of  their 
self-esteem  and  are  constantly  reminded  of  their  inferior  status.  This  constitutes 
without  question  a  tainting  of  the  work  environment  which  is  precisely  what  the 
Code  attempts  to  combat. 
[Emphasis  added.] 

The  respondents  justified  the  termination  of  Smith  on  the  basis  of  one  incident.  A 
customer  brought  in  a  car  that  had  had  an  engine  seizure  as  a  result  of  a  wrong  filter  being  placed 
in  the  car.  The  employee  who  had  placed  the  wrong  filter  was  fired  immediately.  The  woman 
remembered  Smith  refusing  to  help  the  employee  who  had  asked  for  help.  Smith's  version  of  the 
incident  was  that,  as  supervisor,  he  was  asked  to  help  grease  the  car  but  told  the  employee  he  had 
been  there  long  enough  to  know  how  to  do  it  himself.  The  invoice  to  the  customer  showed  that 
the  filter  had  been  re-checked.  The  customer  blamed  Smith  and  the  employee  blamed  Smith. 
Smith  said  that  he  should  have  been  listened  to  and  believed  by  management.  Whether  or  not 
Smith  is  correct,  I  find  that  the  termination  was  not  racially  motivated.  Why  would  the  very 
people  who  hired  him,  who  were  impressed  by  him,  who  promoted  him,  and  who  accommodated 
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his  school  schedule  in  terms  of  working  hours,  suddenly  make  a  decision  against  him  based  on 
his  race? 

DECISION 

The  complainant  and  the  Commission  argued  that,  firstly,  Smith  was  subjected  to  unequal 
treatment  because  of  race,  contrary  to  ss.  5(1)  of  the  Human  Rights  Code,  R.S.O.  1990,  c.  H.19, 
as  amended.  They  argued  that  the  poisoned  work  environment  created  this  unequal  treatment. 
Subsection  5(1)  reads: 

Every  person  has  a  right  to  equal  treatment  with  respect  to  employment  without 
discrimination  because  of  race,  ancestry,  place  of  origin,  colour,  ethnic  origin, 
citizenship,  creed,  sex,  sexual  orientation,  age,  record  of  offences,  marital  status, 
same-sex  partnership  status,  family  status  or  handicap. 

They  further  argued  that  Smith  was  subject  to  harassment  because  of  race,  contrary  to 
ss.  5(2)  of  the  Code. 

The  respondents  argued  that  since  the  original  complaint  did  not  refer  to  ss.  5(2)  of  the 
Code  that  I  should  not  allow  arguments  based  on  that  section.  However,  there  was  adequate 
notice  in  the  pleadings  and  they  were  not  prejudiced  by  the  fact  that  ss.  5(2)  was  referred  to  in 
argument  and  I  accept  that  the  scrutiny  must  be  under  ss.  5  (2)  as  well,  which  reads: 

Every  person  who  is  an  employee  has  a  right  to  freedom  from  harassment  in 
the  workplace  by  the  employer  or  agent  of  the  employer  or  by  another 
employee  because  of  race,  ancestry,  place  of  origin,  colour,  ethnic  origin, 
citizenship,  creed,  age,  record  of  offences,  marital  status,  same-sex  partnership 
status,  family  status  or  handicap. 

In  any  event,  the  law  is  quite  clear  that  the  complaint  does  not  have  to  identify  all  of  the 
grounds  to  be  considered  by  the  Board  of  Inquiry.  In  the  case  of  Cousens  v.  Canadian  Nurses 
Assn.  (1981),  2  C.H.R.R.  D/365  (Ont.  Bd.  Inq.),  the  Board  referred  to  this  as  follows,  when  the 
question  of  the  Board  considering  matters  not  covered  by  the  complaint  was  raised,  at  p.  2: 
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In  other  words,  the  Board  is  required  not  merely  to  decide  upon  the  specific 
ground  of  discrimination  which  has  been  alleged,  but  to  hear  the  circumstances  of 
the  complaint  as  presented  by  the  parties  and  decide  whether  or  not  any  party  has 
'contravened  this  Acf .  The  written  complaint  is  not,  therefore,  in  the  nature  of  an 
information  or  indictment  in  a  criminal  case.  Rather,  it  serves  as  general  notice  to 
a  party  in  an  administrative  hearing. 

And,  further,  when  confronted  with  the  argument  that  the  hearing  should  be  confined  to 
matters  raised  in  the  complaint,  the  Board  stated: 

This  Board  cannot  accept  that  argument.  Section  14b(6)  which  deals  with  the 
jurisdiction  of  a  board  of  inquiry,  speaks  in  terms  of  the  board  '...reaching  a 
decision  as  to  whether  or  not  any  person  has  contravened  this  Act  . . . '  Reference 
has  already  been  made  to  section  14c(a).  Moreover,  section  14b(l)(e)  specifically 
authorizes  the  board  to  join  additional  persons  as  parties  to  the  complaint.  Would 
it  not  be  anomalous  for  a  board  of  inquiry  to  be  authorized  to  add  new  parties  to 
the  complaint  but  to  be  precluded  from  modifying  the  ground  of  the  complaint 
against  an  existing  party? 

The  third  argument  was  that  Smith's  race  was  a  factor  in  the  decision  to  terminate  his 
employment,  contrary  to  ss.5(l)  of  the  Code.  I  have  already  made  it  clear  that  I  find  that  race 
was  not  a  factor  in  the  decision  to  terminate. 


In  the  case  of  Ghosh  v.  Domglas  Inc.  (No.  2)  (1992),  17  C.H.R.R.  D/216  (Ont.  Bd.  Inq.), 
the  Board  stated,  at  p.  17: 

It  is  now  beyond  question  that  the  atmosphere  in  which  an  employee  must  work  is 
a  condition  of  his  or  her  employment,  and  should  that  atmosphere  be  oppressive 
or  'poisoned'  for  a  minority  group,  that  circumstance  might  amount  to 
discrimination  on  a  prohibited  basis. 

In  the  case  of  Moffatt  v.  Kinark  Child  and  Family  Services,  [1998]  O.H.R.B.I.D.  No.  19, 
the  Board  stated,  at  p.  46: 

In  Naraine,  the  Board  concluded  that,  where  a  discriminatory  working 
environment  results  in  the  person  targeted  becoming  confrontational,  aggressive 
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and  arrogant,  and  this  response  triggers  a  dismissal,  the  dismissal  itself  is  an 
infringement  of  the  Code. 

While  I  agree  with  this  statement  as  appropriate,  I  find  that  although  Mr.  Smith  was 
sometimes  confrontational,  that  was  not  the  reason  for  his  dismissal,  and  the  above  proposition 
does  not  apply  to  him. 

The  fourth  area,  referred  to  by  the  respondents,  was  that  racial  discrimination  and 
harassment  having  been  established,  what  are  the  appropriate  remedies.  I  shall  deal  with  these 
matters  last. 

Dr.  Ralph  Agard,  a  well-recognized  authority  on  social  and  environmental  impact  and 
dynamics  in  the  work  environment,  testified  that  the  various  factors  that  I  have  already  referred 
to  led  to  a  poisoned  work  environment.  The  management,  in  this  case  Francisco,  took  no  action. 
Dr.  Agard  testified  that  the  only  way  to  change  a  poisoned  work  environment,  such  as  the  one  at 
these  three  Mr.  Lube  locations,  is  to  make  it  clear  over  a  period  of  time  that  there  is  recognition 
by  senior  management  and  that  they  are  committed  to  a  workplace  free  of  poison.  He  was  of  the 
opinion  that  the  respondent  corporations  need  professional  guidance  and  that  they  should  have  a 
formal  complaint  process.  He  was  of  the  view  that  the  remedy  should  not  be  punitive.  The  focus 
should  be  on  change  and  education  of  managers.  He  was  of  the  view  that  there  should  be 
compensation  and  management  had  to  make  it  clear  that  this  atmosphere  will  not  be  tolerated 
anymore.  I  am  not  satisfied  that  the  situation  in  this  case  is  as  serious  as  Dr.  Agard  suggests; 
however,  it  is  inappropriate. 

In  the  case  of  Ahluwalia  v.  Metropolitan  Toronto  Board  of  Commissioners  of  Police 
(1983),  4  CH.R.R.  D/1757  (Ont.  Bd.  Inq.),  the  Board  had  psychiatric  evidence  similar  to  the 
evidence  in  this  case  from  Dr.  Granville  A.  da  Costa.  The  Board  stated,  at  p.  23: 

Dr.  da  Costa's  testimony  suggests  that  it  is  doubtful  that  racial  name-calling  in  the 
workplace  can  ever  be  mere  'personal  interplay'  or  'shop  talk'.  His  view  is  that 
given  the  sociological  perceptions  in  Toronto  society  of  names  like  'Nigger'  and 
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'Paki',  name-calling  is  necessarily  injurious  unless  there  exists  a  tacit  agreement 
between  the  parties. 

And,  further,  at  p.  26: 

I  accept  the  evidence  of  Dr.  da  Costa.  Racial  name-calling  is  an  invidious  and 
insidious  practice  that  is  destructive  of  not  only  the  named  victim  but  also  of  the 
relationship  between  the  named  and  the  namer. 

The  Board  described  the  situation  of  the  complainant  somewhat  similar  to  Mr.  Smith  and 
stated,  at  p.  26: 

He  did  not  feel  he  could  modify  that  situation,  and  indeed,  might  suffer  some 
ridicule  for  trying  to  do  so.  Instead,  as  many  people  would,  he  feigned 
indifference  to  his  being  called  'Paki'  for  the  most  part,  so  as  to  suggest  to  the 
name  caller  that  he  could  not  hurt  Mr.  Ahluwalia.  Moreover,  Mr.  Ahluwalia 
himself  joined  in  the  name-calling.  This  is  also  not  an  uncommon  response  to 
being  called  names. 

And,  further,  at  p.  27: 

Retaliatory  name-calling  does  not  excuse  racial  harassment  of  the  retaliatory 
name-caller,  but  may  well  influence  remedies  to  be  given,  and  impact  upon  any 
award  of  damages  that  might  otherwise  be  given. 

There  has  been  added  to  the  conditions  of  employment  at  Mr.  Lube,  which  are  signed  by 
each  employee,  the  statement  that  follows.  This  document  provides  for  a  report  to  the  manager 
and  "[i]f  you  are  uncomfortable  with  reporting  to  either  of  these  individuals,  you  may  contact 
Don  Strynadka  at  (905)  829-3717".  And,  more  significantly,  under  the  heading  "Racial 
Harassment",  is  this  provision: 

Racial  harassment  and/or  name  calling  towards  fellow  employees  or  customers 
are  against  the  Ontario  Human  Rights  Code  and  will  result  in  termination  with 
cause. 
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Racial  'jokes'  or  slurs,  degrading  cartoons  or  pictures  or  calling  names  because 
of  race,  color,  citizenship,  place  of  origin,  ancestry,  ethnic  background  are  forms 
of  racial  harassment. 

REMEDY 

Subsection  41(1)  provides: 

(1)  Where  the  board  of  inquiry,  after  a  hearing,  finds  that  a  right  of  the 
complainant  under  Part  I  has  been  infringed  and  that  the  infringement  is  a 
contravention  of  section  9  by  a  party  to  the  proceeding,  the  board  may,  by  order, 

(a)  direct  the  party  to  do  anything  that,  in  the  opinion  of  the  board,  the 
party  ought  to  do  to  achieve  compliance  with  this  Act,  both  in 
respect  of  the  complaint  and  in  respect  of  future  practices;  and 

(b)  direct  the  party  to  make  restitution,  including  monetary 
compensation,  for  loss  arising  out  of  the  infringement,  and,  where 
the  infringement  has  been  engaged  in  wilfully  or  recklessly, 
monetary  compensation  may  include  an  award,  not  exceeding 
$10,000,  for  mental  anguish. 

I  find  that  the  respondents  were  not  wilful  or  reckless  and  that,  therefore,  there  should  be 
no  compensation  for  mental  anguish.  Since  the  termination  was  not  because  of  race  or  colour, 
there  should  be  no  compensation  for  lost  wages.  However,  I  award  Smith  $8,000  general 
damages  for  the  period  in  which  he  was  subjected  to  a  poisoned  workplace. 

The  respondents  Strynadka  and  the  three  corporations  have  been  subjected  to  a 
substantial  expense  in  connection  with  this  matter  and  Strynadka  has  lost  a  great  deal  of  time 
from  his  principal  occupation.  He  has  shown  sensitivity  to  the  question  of  racial  harassment  and 
has  caused  the  conditions  of  employment  to  be  amended  to  make  clear  that  racial  harassment  or 
name-calling  will  result  in  termination  with  cause.  In  addition,  there  should  be  posted  a 
statement  similar  to  that  in  the  employees'  condition  of  employment  in  at  least  three  prominent 
places  in  each  of  the  three  workplaces  and  an  indication  shall  be  contained  therein  indicating  the 
manager  or  some  other  person  to  receive  Human  Rights  complaints  with  an  indication  that  the 
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complainant  may  also  bring  any  Human  Rights  complaints  to  Don  Strynadka.  There  should  be  a 
letter  written  to  each  employee  of  the  three  corporate  respondents  advising  that  the  companies 
have  been  found  guilty  of  racial  discrimination  and  harassment  under  subsections  5(1 )  and  (2)  of 
the  Code  and  that  racial  harassment  and/or  name-calling  will  not  be  tolerated  but  will  result  in 
termination  with  cause. 


Dated  at  Toronto,  this  6l  day  of  September  2002. 


The  Honourable  Alvin  B.  Rosenberg,  Q.C. 
Member 
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